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STATEMENT OF THE | SSUE

The issue is whether the District should approve
Envi ronnental Resource Permt No. 43024788.002 for the
construction of a surface water nmanagenent systemto serve the
proposed residential subdivision on Westfield s property in
sout hern Pasco County, and based upon the prior litigation
bet ween the parties in DOAH Case No. 04- 0003 and the pre-hearing
rulings in this case, the issue turns on whether Westfield has

provi ded “reasonabl e assurances” in relation to the proposed
devel opnment' s potential inpacts on Wetland A3 and fish and
wildlife.

PRELI M NARY STATEMENT

On July 29, 2005, the District prelimnarily approved
Westfield s application for Environnental Resource Permt (ERP)
No. 43024788.002. Petitioner, Qctavio Blanco (Dr. Bl anco),
timely challenged the District’s prelimnary approval of the ERP
t hrough a Request for Adm nistrative Hearing filed with the

District on August 24, 2005.



The District referred the case to the Division of
Adm ni strative Hearings (DOAH) on Septenber 13, 2005, for the
assi gnment of an Admi nistrative Law Judge to conduct the hearing
requested by Dr. Blanco. At the parties’ request, the fina
heari ng was schedul ed for January 31 through February 2, 2006.
The scope of the final hearing was narrowed based upon the

prior litigation between the parties, Blanco v. Sout hwest

Fl ori da Water Managenent District, Case No. 04-0003 (DOAH Dec.

17, 2004, SWWWD Jan. 27, 2005) (hereafter “Blanco-1"). See
Order Ganting Motion in Limne, dated January 27, 2006. The
scope of the final hearing was further narrowed based upon a
stipulation of the parties related to the fish and wildlife

i ssue. See Transcript, at 131-38, 340-43.

At the final hearing, Dr. Blanco testified in his own
behal f and al so presented the testinony of Dr. Mark Stewart, who
was accepted as an expert in hydrol ogy, hydrogeol ogy, water
resource managenent, and environnmental geophysics; and Dr. Mark
Rai ns, who was accepted as an expert in hydrogeol ogy,
ecohydrol ogy, and geonorphol ogy.? Dr. Blanco’s Exhibits P-1 and
P-2 were received into evidence.

Westfield presented the testinony of Charles Courtney, who
was accepted as an expert in wetlands, wetland deli neati on,
envi ronnental resource permtting, wetland nonitoring, water

qual ity and quantity anal ysis, and determ nation of wetl and



type, nature and function; Kyle Cyr, who was accepted as an
expert in drainage engineering and surface water conputer
nmodel i ng; Brian Skidnore, who was accepted as an expert in
wet | ands, wetland delineation, wetland mtigation, Florida
wet | and ecology, wildlife and |isted species assessnent, wetl and
hydr operi od determ nation, and Florida wetland pl ant
identification; and Marty Sullivan, who was accepted as an
expert in geotechnical engineering and ground and surface water
managenent. Westfield s Exhibits R-1 through R-7 and R-9
through R-16 were received into evidence. Exhibit R8 was

of fered but not received.

The District presented the testinony of Monte Ritter, who
was accepted as an expert in surface water nmanagenent systens,
surface wat er nodeling, and environmental resource permtting;
Leonard Bartos, who was accepted as an expert in wetland
assessnent, aquatic ecol ogy, wetland ecol ogy, wetl and
mtigation, and ERP rul es; and John Parker, who was accepted as
an expert in geol ogy, hydrogeol ogy, and water use pernitting
rules. The District’s Exhibits D1 through D-8 were received
i nto evidence.

Oficial recognition was taken of the Recommended and Fi nal
Orders in Blanco-1.

At the pre-hearing conference held on January 19, 2006,

Petitioner’s ore tenus notion to include the transcript of the



final hearing in Blanco-I as part of the record of this case was
granted. Petitioner did not file any portion of that transcript
with DOAH as directed,? and as a result, the Blanco-1 transcript
is not part of the record of this case.

The four-volune Transcript of the final hearing in this
case was filed on February 21, 2006. The parties initially
requested and were given 21 days fromthat date to file proposed
recommended orders (PRGCs). The deadline was subsequently
extended to March 20, 2006, on Westfield s unopposed notion.
Each party tinely filed a PRO. The PROs have been given due
consi derati on.

FI NDI NGS OF FACT

A. Parties

1. Dr. Blanco is a veterinarian. He grew up on, and has
sone sort of ownership interest in the property (hereafter “the
Bl anco property”) inmediately to the west of the property on
whi ch the proposed devel opnent at issue in this case will occur.

2. Dr. Blanco is particularly concerned about the inpacts
of the proposed devel opnent on the ecol ogical health of Wtland
A3, a significant portion of which is on the Blanco property.

He has spent considerable tine over the years observing and
enj oyi ng that wetl and.
3. Westfield is the applicant for the ERP at issue in this

case, and it owns the property (hereafter “the Westfield



property”) on which the devel opment authorized by the ERP will
occur.

4. The District is the adm nistrative agency responsi bl e
for the conservation, protection, managenent, and control of the
wat er resources within its geographi c boundaries pursuant to
Chapter 373, Florida Statutes, and Florida Adm nistrative Code
Chapter 40D. Anong other things, the District is responsible
for review ng and taking final agency action on ERP applications
for projects within its boundari es.

5. The District includes all or part of 16 counties in
sout hwest Fl orida, including Pasco County.

B. The Proposed Devel opnent

(1) GCenerally

6. The Westfield property consists of 266.36 acres.® It is
| ocated in southern Pasco County on the north side of State Road
54, approximately three mles west of U S. H ghway 41 and | ess
t han one-half mle east of the intersection of State Road 54 and
t he Suncoast Parkway.

7. The Westfield property is bordered on the south by
State Road 54,“ on the north by an abandoned railroad ri ght -of -
way and undevel oped woodl and property, on the east by
pasturel and and property that has been cleared for devel opnent,

and on the west by the Blanco property.



8. The devel opnent proposed for the Westfield property is
a residential subdivision with 437 single-famly |lots and
related infrastructure (hereafter “the Project” or “the proposed
devel opnent”). The ERP at issue in this proceeding is for the
surface water nmanagenent system necessary to serve the Project.

9. There are 19 isolated and conti guous wetl ands on the
Westfield property, including Wetland A3, which is partially on
the Westfield property and partially on the Blanco property.
Wet | ands cover 72.69 acres (or 27.3 percent) of the Westfield
property.

10. The proposed devel opnent will result in 1.61 acres of
the existing wetlands -- Wetlands B4 and C4, and a portion of
Wet | and B12 -- being permanently destroyed. The remaining 71.08
acres of existing wetlands will be preserved.

11. Wetlands B4 and C4 are snmall (each |less than 0.75
acres), shallow, wet depressions in a pasture that have been
significantly inpacted by |ivestock grazing and periodi c now ng.
Wetland Bl12 is a lowquality, small (0.58 acres), isolated,
forested wetl and that has been inpacted by |ivestock grazing and
the intrusion of exotic species.

12. The proposed devel opnent will create 2.89 acres of new
wet | ands, which neans that the Project will result in a net gain
of 1.28 acres of wetlands. The created wetlands, referred to as

Wetl and B2 or the “mtigation area,” are in the northern portion



of the property al ong the abandoned railroad right-of-way and to
t he east of Wetland A3.

13. The proposed ERP includes a nunber of speci al
conditions, Nos. 6 through 11, related to the mtigation area.
Anmong ot her things, the conditions require nonitoring of the
mtigation area to ensure that it develops into the type of
forested wetl and proposed in the ERP application.

(2) Prior ERP Application

14. The ERP at issue in this case is the second ERP sought
by Westfield for the Project.

15. The first ERP, No. 43024788.000, was ultimtely denied
by the District through the Final Order in Blanco-1I.

16. Blanco-I, like this case, was initiated by Dr. Blanco
in response to the District’s prelimnary approval of
Westfield s ERP application.

17. Administrative Law Judge David Mal oney held a three-
day final hearing in Blanco-1 at which the parties, through
counsel, fully litigated the issue of whether Wstfield
satisfied the regulatory criteria for the i ssuance of an ERP for
t he proposed devel opnent.

18. On Decenber 17, 2004, Judge Ml oney issued a
conpr ehensi ve, 64-page Recommended Order in which he recomended

that Westfield s ERP application be denied.



19. Judge Ml oney determ ned in his Reconmended Order that
Westfield failed to provide reasonabl e assurances as required by
the applicable statutes and rul es because “[1] it omtted an
adequate wildlife survey fromthe subm ssion of information to
the District and [2] it failed to account for seepage from Pond
P11 and its effect on Wetland A3 and the Cypress-forested
Wetland.”® In all other respects, Judge Mal oney deternined that
the applicable permt requirenments had been satisfied.

20. Dr. Blanco did not file any exceptions to the
Recommended Order in Blanco-1I.

21. Westfield s exceptions to the Reconmended Order in
Bl anco-1 were rejected by the District, and the Recommended
Order was adopted “in its entirety” in the District’s Fina
O der.

22. The Final Order in Blanco-I was rendered on
January 27, 2005, and was not appeal ed.

(3) Current ERP Application

23. On April 29, 2005, approximately three nonths after
the Final Oder in Blanco-I, Westfield submtted a new ERP
application for the Project.

24. The current ERP application, No. 43024788.002, is
identical to the application at issue in Blanco-1, except that
the depth of Pond P11 was reduced in certain areas froma

maxi mum of approximately 25 feet to a maxi num of approxi mately



12 feet, an analysis of the potential inpact of Pond P11l on
Wetl and A3 resulting from*®“seepage” was included with the
application, and additional wildlife surveys were included with
t he application.

25. On July 29, 2005, the District gave notice of its
prelimnarily approval of the current ERP application. The
noti ce was acconpani ed by a proposed ERP, which contained a
description of the Project as well as the general and speci al
conditions inposed by the D strict.

26. On August 24, 2005, Dr. Blanco tinely chall enged the
District’s prelimnary approval of the current ERP application.
27. The Request for Administrative Hearing filed by
Dr. Blanco in this case is identical to the request that he

filed in Blanco-I.

C. Disputed Issues Related to the
Current ERP Application

(1) Inpact of Pond P11 on Wetland A3

28. Dr. Blanco's primary objection to the Project is the
excavation of Pond P11 adjacent to Wetland A3.

29. Wetland A3 is on the western border of the Westfield
property and, as noted above, the wetland extends onto the
Bl anco property. The portion of Wetland A3 that is on the

Westfield property is approximately 30 acres, and the portion of
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the wetland on the Blanco property appears to be slightly
| ar ger.

30. Wetland A3 is a large, mature, Cypress-forested
wetl and. It has been inpacted by nearby devel opnment and is not
a pristine wetland, but it is still a md to high quality
wetland for the area.®

31. Wetland A3 is part of a larger wetland systemt hat
extends northward and westward beyond the abandoned rail road
ri ght-of-way that serves as the northern boundary of the
Westfield and Bl anco properti es.

32. Cypress-forested wetlands, such as Wetland A3, are
very tol erant of prolonged periods of drought and inundati on.

33. The seasonal high groundwater level in Wetland A3 is
approxi mately one foot below the surface in nost areas of the
wet| and. There are, however, areas in Wetland A3 in which water
is frequently a foot or two above the surface.

34. The groundwater levels in Wtland A3 have, in the
past, been significantly inpacted by drawdowns in the aquifer
caused by punping in nearby wellfields. The inpact has been
|l ess significant in recent years as a result of the reductions
i n punpi ng mandated by the Tanpa Bay Consolidated Water Use
Permt. The planned interconnection of several nearby

wellfields is also expected to mnimze the drawdowns in the

11



aqui fer and should further stabilize the groundwater levels in
Wet | and AS.

35. Pond P11 will be | ocated adjacent to Wetl and A3.

There will be a 25-foot buffer between the pond and the wetl and.

36. The location of Pond P11 is unchanged fromthe first
ERP applicati on.

37. Pond P11 wll have a surface area of approximtely 37
acr es.

38. The surface area of Pond P11 is unchanged fromthe
first ERP application.

39. Pond P11 is a necessary conponent of the surface water
managenent systemfor the Project. It also serves as a “borrow
pit” because the soil excavated fromthe pond will be used on-
site as fill for the proposed devel opnent.

40. The excavation of Pond P11 to the depth proposed in
the current ERP application is not necessary for water storage
The pond coul d be excavated to the seasonal high water |evel --
approximately 2.5 feet deep -- and still function as intended as
part of the proposed surface water nmanagenent system

41. Pond P11 wll be used for attenuation, but the pond is
al so expected to provide at |east sone anmobunt of water quality
treatnment, which is an added benefit to Wetland A3 into which
t he proposed surface water nmanagenment systemw ||l ultimtely

di scharge through Pond P11.
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42. The only change made to Pond P11 between the first and
current ERP applications was a reduction in the pond s nmaxi num
depth. The pond, which had a maxi num depth of approximately 25
feet in the first ERP application, was “shall owed up” in the
current ERP application.

43. Pond P11 will now be approxinmately 12-feet deep at its
deepest point, unless the District authorizes excavation to a
greater depth in accordance with special condition No. 28. The
shal | owest area of Pond P11 will be along the western edge of
t he pond adjacent to Wetland A3 where there will be an expansive
“littoral shelf” that will have al nost no slope and that will be
excavated only to the seasonal high water |evel.’

44. There was no change in the design of the surface water
managenent system between the first ERP application and the

current ERP application. The reduction in the depth of Pond P11

wi Il have no inpact on the operation of the system which was
described in detail in Blanco-1.2
45. Pond P11 will have a control structure to allow water

to be discharged into Wetland A3 near its southern end, which is
a nore upstream | ocation than water is currently discharged as a
result of the ditches that intercept surface water flow ng
across the Westfield property. This design feature of the

surface water managenent systemis intended to mimc historic

13



hydrol ogi c conditions and is expected to increase the hydration

of Wetl and AS3.

46.

The ERP includes a special condition, No. 28

to the excavation of Pond P11. The condition provides:

A, Maxi mum depth of excavation will be
+38 feet NGVD® unless additional field
observati ons and data are provided that
support excavation to greater depth, subject
to review and approval by District staff.
Proposed nmaxi mum dept hs of excavation .
may be exceeded based upon field
observations and approval as specified.

B. Due to the potentially irregular
depths to |inestone, excavation will be
stopped at a shallower depth if confining
soils are encountered before reaching the
maxi mum dept h specified in Subcondition A
above. A geotechnical field technician wll
be present on site during the entire
excavation process in order to nonitor
excavated soils. The field technician wll
be under the supervision of a Professional
Ceol ogi st or Professional Engineer. For the
pur poses of the specific project, confining
soils are defined as soils with nore then 20
percent fines passing a No. 200 sieve. The
field technician will be authorized to halt
dept h of excavation when confining soils are
encount ered. Excavation may proceed deeper
than soils containing 20 percent or nore
fines if the soils are shown to be an
isolated |l ens of material significantly
above underlying confining soils or
i mestone, as determned by field
observations and data subject to approval by
District staff.

C. Confining soils do not uniformy
overlie the linmestone; therefore it is
possi bl e that the underlying |inestone could
be encountered in spite of precautions in
Subconditions A and B above. [If the

14
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underlying |imestone i s encountered,
excavation will be halted in the area of
exposed underlying limestone. The area of
exposed linestone will be backfilled to a
m ni nrum depth of two feet with conpacted
material neeting the specification of
confining soils, having nore than 20 percent
fines passing a No. 200 sieve. The
geotechnical field technician nust certify
that the backfill material neets this
speci fication.

47. One of the reasons that the ERP application was deni ed
in Blanco-1 was that Westfield failed to take into account the
potential hydrol ogic inpacts on Wetl and A3 caused by “seepage”
of water from Pond P11 due to the depth to which the pond was to
be excavated and the correspondi ng renoval of the confining
| ayer of soils between the bottom of the pond and the aquifer.

48. After Blanco-1, Westfield retained Marty Sullivan, a
pr of essi onal engi neer and an expert in geotechnical engineering
and groundwat er and surface water nodeling, to evaluate the
seepage issue and the potential hydrologic inpacts of Pond P11
on Wetl and A3.

49. M. Sullivan devel oped an integrated or “coupled”
groundwat er/ surface water nodel to assess these issues. The
nmodel was designed to project the change in groundwater |evels
caused by the proposed devel opnent nore so than absol ute
groundwat er | evel s.

50. The nodel utilized a wi dely-accepted conputer program

and incorporated data from topographic and soil survey
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information maintained by the U S. Geologic Service; data from
soil borings perforned on the Westfield property in the vicinity
of Wetland A3 in the area where Pond P11 will be | ocated; data
from groundwat er nonitoring wells and piezoneters installed
around the Westfield property; data fromsoil perneability tests
performed on-site and in the |aboratory; data froma rain gauge
installed on the Westfield property; and data fromthe
District’s groundwater nonitoring wells in the vicinity of the
Westfield property.

51. M. Sullivan “calibrated’” the nodel based upon known
pr e- devel opnent conditions. He then “ran” the nodel with the

1% used to

data fromthe Interconnected Pond Routing (I CPR) node
design of the surface water nanagenent systemin order to
proj ect the post-devel opnent groundwater conditions over a
simul ated ten-year period.

52. M. Sullivan’s coupl ed groundwater/surface water nodel

addresses the shortcom ng of the I CPR nodel set forth in Blanco-

|11

53. The nodel projects that the post-devel opnent
groundwat er | evels at the western boundary of the Westfield
property in Wetland A3 adjacent to Pond P11 will be the sane as
the pre-devel opnent |evels during the “wet season” of June to

Sept enber, and that, on average and during the “dry season” of

16



Cctober to May, the post-devel opment groundwater |evels will be
0.3 feet higher than the pre-devel opnent | evels.

54, M. Sullivan sunmari zed his concl usions based upon
these projections in a report provided to the District with the
current ERP application. The report states that:

no adverse hydrologic effects will result
fromthe excavation of Pond P11 and the
devel opnent of the surroundi ng area.
Particularly, Wetland A3 wll be essentially
unaffected and will be slightly enhanced by
this devel opnent. Sone additional hydration
of wetland A3 will occur due to elimnating
the north-south drainage ditch and instead
routing runoff to Pond P11, which is

adj acent to Wetland A3.

55. The relative differences in the pre- and post -
devel opnent levels are nore inportant than the absolute |evels
projected by the nodel and, in this case, there is alnost no
difference in the levels.

56. The minimal change in the water |evels expected in
Wetland A3 will not affect the wetland s ecol ogi cal functioning
or its viability. A 0.3-foot change in the water level is well
wi thin the normal range of hydroperiod fluctuation for Wtl and
A3.

57. The rate at which water increases and decreases in a

wet | and can i npact wetland ecol ogy and wet | and- dependent

speci es.
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58. The proposed surface water managenent system w || not
i ncrease the surface water discharges fromthe Wstfield
property, and in conpliance with Section 4.2 of the Basis of
Revi ew (BOR),? the post-devel opnent discharge rates will not
exceed the pre-devel opnent peak di scharge rates.

59. There is no credible evidence that there will be an
adverse inpact on Wetland A3 caused by changes in the di scharge
rate fromthe Westfield property through Pond P11 into Wetl and
A3.

60. The range of error, if any, in M. Sullivan’s nodel is
unknown. He has never perforned a post-devel opnent review to
determ ne how accurately the nodel predicts the post-devel oprment
conditions that are actually observed.

61. Neverthel ess, the nore persuasive evidence establishes
that M. Sullivan’s nodel is reasonable, as are his ultimte
concl usi ons based upon the nodel’s projections.

62. M. Sullivan recommended in his report that Pond P11
be excavated no deeper than two feet above the |inestone to
avoi d potential breaches of the confining soils above the
aqui fer. That recommendation |led to the pond being “shal | owed
up,” and it was incorporated by the District into specia

condition No. 28.
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63. The provisions of special condition No. 28 are
reasonabl e to ensure that excavation of Pond P11 will not breach
the confining | ayer.

64. The standards in special condition No. 28 pursuant to
whi ch a geotechnical field technician will nonitor the
excavation of Pond P11, and pursuant to which the District wl|
determ ne whether to authorize deeper excavation of the pond,
are generally accepted and can be adequately nonitored by
professionals in the field and the District.

65. There is a potential for the loss of “significant
vol unes of water” from Pond P11 through evaporation “[d]ue to
the sheer size of P11's open surface area.”?!3

66. It is not entirely clear how the evaporation of water
from Pond P11 was taken into account in M. Sullivan's nodel,
but it appears to have been considered.*

67. Dr. Mark Rains, Petitioner’s expert in hydrogeol ogy,
ecohydrol ogy, and geonorphol ogy, testified that evaporation from
open water is generally about 12 inches nore per year than
evaporation froma wet nmeadow or Cypress forest, but he did not
of fer any specific criticismof the projections in
M. Sullivan’s nodel related to the issue of evaporation.

68. In sum the nore persuasive evidence establishes that
Wetl and A3 is not likely to suffer any adverse ecol ogi cal or

hydr ol ogi cal inpacts fromthe proposed surface water nmanagenent
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system and, nore particularly, fromPond P11l. Westfield has
provi ded reasonabl e assurances in that regard.

(2) Adequacy of the WIldlife Surveys

69. The other reason why the first ERP application for the
Project was denied in Blanco-I was that the wildlife surveys
submtted with that application were found to be inadequate.

70. WlIldlife surveys are not required with every ERP
application and, in that regard, Section 3.2 .2 of the BOR
provi des that:

[t]he need for a wildlife survey will depend
on the likelihood that the site is used by
|isted species, considering site
characteristics and the range and habitat
needs of such species, and whether the
proposed systemw || inpact that use such
that the criteria in subsection 3.2.2

t hrough 3.2.2.3 and subsection 3.2.7 wll

not be net.

71. Westfield conducted a “prelimnary” wildlife
assessnent in 2001. No |listed species were observed, nor was
any evidence of their presence on the Westfield property.

72. Nevertheless, as detailed in Blanco-1,%® the District
requested that Westfield performa wldlife survey of Wtl ands
B4, C4, and Bl12, because all or part of those wetlands will be
permanent|ly destroyed by the proposed devel opnent.

73. In an effort to conply with the District’s requests,

Westfield conducted additional field visits in 2003 and al so

performed specific surveys for Southeastern Kestrels and Gopher
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Tortoises. The field visits “confirmed” the findings fromthe
prelimnary wildlife assessnment, and no evidence of Southeastern
Kestrel s and Gopher Tortoi ses was observed duri ng the surveys
for those speci es.

74. Judge Maloney found in Blanco-1 that the wildlife
surveys conducted by Westfield were i nadequate because they “did
not enpl oy the nethodol ogy recommended by the District: the
FWCC net hodol ogy. " 1°

75. However, the wildlife surveys were not found to be
i nadequat e in Blanco-I because they focused on Wtl ands B4, 4,
and Bl12, instead of evaluating the entire Westfield property
and/or all of the potentially inpacted wetlands, including
Wet | and A3.

76. After Blanco-I, a teamof qualified professionals |ed
by Brian Skidnore, an expert in wetlands, Florida wetlands
ecol ogy, and listed species assessnent, conducted additiona
wildlife surveys of the Westfield property. M. Skidnore and
his team had performed the prelimnary wildlife assessnment and
t he suppl enental surveys submitted with Westfield s first ERP
appl i cation.

77. The “FWCC net hodol ogy” referenced in Blanco-1 is a
met hodol ogy devel oped by the Fish and Wl dlife Conservation
Commi ssion (FWCC) to evaluate potential inpacts to |isted

species fromlarge-scale projects, such as devel opnents- of -
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regi onal inpact and new highways. It is not specifically
desi gned for use in the ERP process, which focuses only on
wet | and- dependent speci es.

78. M. Skidnore adapted the FWCC net hodol ogy for use in
the ERP process. The nethodol ogy used by M. Skidnore was
revi ewed and accepted by the District’s environnental regul ation
manager, Leonard Bartos, who is an expert in wetland ecol ogy and
ERP rul es.

79. The surveys performed by M. Skidnore and his team of
prof essional s occurred over a five-day period in February 2005.
The surveys focused on Wetl ands B4, C4, and Bl12, and were
performed at dawn and dusk when wildlife is typically nost
active.

80. Additional wildlife surveys of the entire site were
perfornmed on five separate days between Cctober 2005 and January
2006. Those surveys were al so perforned at dawn and dusk, and
t hey included observations along the perineter of Wtland A3 and
into portions of the interior of that wetland on the Wstfield
property.

81. M. Skidnore reviewed databases mai ntai ned by FWCC to
determ ne whether there are any docunented waterbird col onies or
Bal d Eagle nests in the vicinity of the Project. There are

none.
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82. M. Skidnore contacted the Florida Natural Area
I nventory to determ ne whether there are any docunented rare
pl ant or animal species on the Westfield property or in the
vicinity of the Project. There are none.

83. The post-Blanco-I wildlife surveys did not eval uate
t he usage of the Westfield property by |listed species during the
wetter spring and sumrer nonths of March through Cctober even
t hough, as M. Skidnore acknow edged in his testinony, it is
possi ble that different species may use the property during the
wet season.

84. The post-Blanco-1 wildlife surveys, |ike the original
wildlife surveys, focused primarily on the species contained in
Appendix 5 to the BOR -- i.e., wetland-dependent species that
use upl ands for nesting, foraging, or denning -- but
M. Skidnore testified that he and his surveyors “were observant
for any species,” including wetland-dependent species that do
not utilize uplands.

85. No listed wetland-dependent species were observed

nesting or denning on the Westfield property. Several listed
wet | and-dependent birds -- i.e., snowy egret, sandhill crane,
wood stork, and white ibis -- were observed foragi ng and/ or

resting on the property. Those birds were not observed in

Wet |l ands B4, C4, or Bl2.
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86. The parties stipulated at the final hearing that the
determination as to whether Westfield provided reasonabl e
assurances with respect to the statutory and rule criteria
related to fish and wildlife turns on whether the wildlife
surveys subnmitted by Westfield are adequate.?!’

87. BOR Section 3.2.2 provides that “[s]urvey
nmet hodol ogi es enpl oyed to inventory the site nust provide
reasonabl e assurance regardi ng the presence or absence of the
subject |isted species.”

88. The wildlife surveys conducted by Westfield subsequent
to Blanco-1 in accordance with the FWCC net hodol ogy neet this
standard. Although the surveys could have been nore extensive
in ternms of the species assessed and the period of tine over
whi ch they were conducted, the nore persuasive evi dence
establishes that the wildlife surveys are adequate to docunent
the presence or, nore accurately the absence of |isted wetland-
dependent species on the Westfield property.

89. The wetlands that will be directly inmpacted by the
proposed devel opnent -- Wetlands B4, C4, and Bl12 -- do not
provi de suitable habitat for |isted species. Those wetlands are
small, lowquality wetlands, and Wetland B12 is technically
exenpt fromthe District’s fish and wildlife review because it

is a small isolated wetl and.
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90. There is no credible evidence that there will be any
ot her adverse inpacts to fish and wildlife fromthe proposed
surface water managenent system For exanple, even if there are
undocunented |isted species -- e.g., frogs, snakes, snails, etc.
-- in Wetland A3, M. Skidnore credibly testified that the
expected 0.3-foot increase in groundwater |levels in that wetl and
during the dry season is not likely to adversely affect those
species or their habitat because the water will still be bel ow
t he surface.

91. In sum Westfield has provided reasonabl e assurance
that the proposed devel opnent will not adversely affect fish and
wildlife.

CONCLUSI ONS OF LAW

92. DOAH has jurisdiction over the parties to and subject
matter of this proceeding pursuant to Sections 120.569 and
120.57(1), Florida Statutes (2005).18

93. Westfield and the District did not contest
Dr. Blanco’s standing in this case, and based upon the inplicit
finding in Blanco-1 that Dr. Blanco had standing to challenge
the first ERP sought by Westfield, it is determ ned that
Dr. Blanco has standing to challenge the ERP at issue in this
case.

94. Westfield has the burden to prove by a preponderance

of the evidence that its ERP application should be approved.
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See Dept. of Transportation v. J.WC. Co., Inc., 396 So. 2d 778,

788 (Fla. 1st DCA 1981) (cited with approval in Departnent of

Banki ng and Fi nance v. Gsborne, Stern & Co., 670 So. 2d 932

(Fla. 1996)) .
95. This is a de novo proceedi ng and no presunption of
correctness attaches to the District’s prelimnary approval of

the ERP, but, as explained in J.WC. Co.:

as a general proposition, a party should be
able to anticipate that when agency

enpl oyees or officials having special

know edge or expertise in the field accept
data and i nformation supplied by the
applicant, the same data and information,
when properly identified and authenticated
as accurate and reliable by agency or other
W tnesses, will be readily accepted by the
[adm ni strative |law judge], in the absence
of evidence showing its inaccuracy or
unreliability.

J.WC._ Co., 396 So. 2d at 789.

96. In that regard, once the applicant nmakes a prelimnary
showing of its entitlenent to the permt through “credible and
credited evidence,” the Adm nistrative Law Judge is not
authorized to deny the permt “unless contrary evidence of
equi valent quality is presented by the opponent of the permt.”

Il d. Accord Lake Regi on Audubon Soci ety v. Sout hwest Florida

Wat er Managenent District, Case No. 05-2606, 2005 Fla. Div. Adm

Hear. LEXIS 1356, at *47 (DOAH Nov. 10, 2005; SWWWD Nov. 30,

2005) .
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97. An applicant for a permt to construct a surface water
managenent system nust denonstrate that the system“w Il not be
harnful to the water resources of the district.” See
§ 473.313(1), Fla. Stat.

98. An applicant for an ERP nust also satisfy the criteria
in Section 373.414, Florida Statutes, which is commonly referred
to as the “public interest test” and which provides in pertinent
part:

(1) As part of an applicant's
denonstration that an activity regul ated
under this part will not be harnful to the
wat er resources or will not be inconsistent
with the overall objectives of the district,
the governing board . . . shall require the
applicant to provi de reasonabl e assurance
that state water quality standards
will not be violated and reasonable
assurance that such activity in, on or over
surface waters or wetlands . . . is not
contrary to the public interest.

(a) In determ ning whether an activity,
which is in, on, or over surface waters or
wetlands . . . is not contrary to the public
interest, the governing board . . . shal
consi der and bal ance the following criteria:

1. whether the activity wll adversely
affect the public health, safety or welfare
or the property of others;

2. \Wether the activity will adversely
affect the conservation of fish and
wi ldlife, including endangered or threatened
species, or their habitats;

3. \Wiether the activity will adversely

af fect navigation or the flow of water or
cause harnful erosion or shoaling
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99.

4. \Wether the activity will adversely
affect the fishing or recreational val ues or
mari ne productivity in the vicinity of the
activity;

5. \Whether the activity will be of a
tenmporary or pernmanent nature;

6. Wether the activity will adversely
af fect or enhance significant historical and
ar chaeol ogi cal resources under the
provi sions of s. 267.061; and

7. Wether the current condition and
rel ati ve val ue of functions being perforned
by areas affected by the proposed activity.

(b) If the applicant is unable to
otherwi se neet the criteria set forth in
this subsection, the governing board . . .,
in deciding to grant or deny a permt, shall
consi der measures proposed by or acceptable
to the applicant to mtigate adverse effects
that may be caused by the regul ated
activity. Such neasures nay include, but
are not limted to, onsite mtigation
offsite mtigation, and the purchase of
mtigation credits frommtigation banks .

It shall be the responsibility of the
applicant to choose the formof mtigation.
The mitigation nust offset the adverse
ef fects caused by the regul ated activity.

The rul es adopted by the District to inplenent

Sections 373.413 and 373.414, Florida Statutes, provide in

pertinent

part:

40D-4. 301 Conditions for |Issuance of
Permts.

(1) In order to obtain [an ERP], an
appl i cant nust provi de reasonabl e assurance
that the construction . . . of a surface
wat er managenment system
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(a) wll not cause adverse water quantity
i npacts to receiving waters and adj acent
| ands;

(b) wll not cause adverse flooding to
on-site or off-site property;

(c) wll not cause adverse inpacts to
exi sting surface water storage and
conveyance capabilities;

(d) wll not adversely inpact the val ue
of functions provided to fish and wildlife,
and |isted species including aquatic and
wet | and dependent species, by wetl ands,
ot her surface waters and other water rel ated
resources of the District;

(e) wll not adversely inpact the quality
of receiving waters such that . . . water
quality standards . . . wll be violated,

(f) wll not cause adverse secondary
i npacts to the water resources;

(g) wll not adversely inpact the
mai nt enance of surface or ground water
| evel s or surface water flows established
pursuant to Chapter 373.042, F.S.;

(h) wll not cause adverse inpacts to a
work of the district established pursuant to
Section 373.086, F.S.;

(i) is capable, based on generally
accepted engineering and scientific
principles, of being effectively perforned
and of functioning as proposed;

(j) wll be conducted by an entity with

financial, legal, and adm nistrative
capability of ensuring that the activity
wi |l be undertaken in accordance with the

terns and conditions of the permt, if
i ssued; and
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(k) will conply with any applicable
speci al basin or geographic area criteria
est abl i shed pursuant to this chapter.

* * *

40D-4. 302 Additional Conditions for
| ssuance of Permts.

(1) In addition to the conditions set
forth in Rule 40D-4.301, F.A.C., in order to
obtain [an ERP,] an applicant mnust provide
reasonabl e assurances that the construction

of a system

(a) . . . will not be contrary to the
public interest . . . as detern ned by
bal ancing the followng criteria as set
forth in subsections 3.2.3 through 3.2.3.7
of the [BOR]

1. whether the activity will adversely
affect the public health, safety or welfare
or the property of others;

2. whether the activity wll adversely
af fect the conservation of fish and
wi ldlife, including endangered or threatened
species, or their habitats;

3. whether the activity will adversely
af fect navigation or the flow of water or
cause harnful erosion or shoaling;

4. whether the activity will adversely
affect the fishing or recreational val ues or
marine productivity in the vicinity of the
activity;

5. whether the activity will be of a
tenporary or pernmanent nature;

6. whether the activity will adversely
af fect or enhance significant historical and
ar chaeol ogi cal resources under the
provi sions of s. 267.061; and
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7. whether the current condition and
relative value of functions being perforned
by areas affected by the proposed activity.

(b) WII not cause unacceptable
curmul ative inpacts upon wetl ands and ot her
surface waters, as set forth in subsections
3.2.8 through 3.2.8.2 of the [BOR]
Fla. Adnin. Code R 40D-4.301(1), 40D-4.302(1).

100. These statutory and rule criteria are further
explained in the BOR. See BOR § 3.1.1 (“Environnental
Condi tions for Issuance”); BOR 8 3.2 et seq. (“Environnenta
Criteria”).

101. The BOR is used by the District to detern ne whether
reasonabl e assurances have been provided. See Fla. Adm n. Code
R. 40D 4. 301(3).

102. The "reasonabl e assurance"” standard does not require
the applicant to provi de absol ute guarantees, nor does it
require the applicant to elimnate all specul ation concerning
what m ght occur if the project is devel oped as proposed.

I nstead, the applicant is only required to establish a

"substantial |ikelihood that the project will be successfully

i npl enented.” See, e.g., Metro Dade County v. Coscan Florida,

Inc., 609 So. 2d 644, 648 (Fla. 3d DCA 1992); Lake Region

Audubon Soci ety, supra, at **46-49.

103. The doctrines of res judicata and coll ateral estoppe

preclude Blanco fromre-litigating issues in this case that were
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determined in Blanco-1, and, in that regard, the final hearing
in this case focused only on the deficiencies identified in
Bl anco-1 and any circunstances and conditions that have changed

since that case. See Thonson v. Dept. of Environnental Reg.,

511 So. 2d 989, 991 (Fla. 1987); Deep Lagoon Boat C ub, Ltd. V.

Sheridan, 784 So. 2d 1140, 1142 n.4 (Fla. 2d DCA 2001); Holiday

Inns, Inc. v. Gty of Jacksonville, 678 So. 2d 528, 529 (Fla.

1st DCA 1996).

104. It is determ ned, based upon findings and concl usi ons
in the Recommended and Final Oders in Blanco-I, that the
current ERP application satisfies the applicable regulatory
criteria in all respects except as to the potential inpacts of
Pond P11 on Wetland A3 and the potential inpacts of the proposed
devel opnent on fish and wildlife. See Oder Ganting Mdtion in
Li m ne, dated January 27, 2006.

105. Wth respect to the potential inpacts of Pond P11l on
Wetl and A3 it is determ ned based upon the preponderance of the
evi dence of record that Westfield has provided the requisite
reasonabl e assurances. As nore specifically discussed in Part
C(1) of the Findings of Fact, the nore persuasive evi dence
establ i shes that Pond P11 will not adversely inpact Wetland A3.

106. Wth respect to the potential inpacts of the proposed
devel opment on fish and wildlife, it is determ ned based upon

t he preponderance of the evidence of record that the additiona
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wildlife surveys are adequate. See Findings of Fact, Part C(2).
Therefore, based upon the parties’ stipulations at the hearing,
it follows that Westfield has provi ded reasonabl e assurance that
t he proposed devel opnment will not adversely inpact fish and
wildlife.

107. Westfield met its burden to prove that the Project
wll not be harnful to the water resources of the District. See
§ 373.413(1), Fla. Stat. The deficiencies identified in Blanco-
| have been adequately addressed.

108. Westfield also net its burden to prove that the
Project is, on balance, not contrary to the public interest.

See § 373.414(1), Fla. Stat. Indeed, as discussed above, the
preponder ance of the evidence establishes that the criteria that
were found in Blanco-1 to “weigh heavily toward a determ nation
that the proposed activity is contrary to the public interest”?®
have been adequately addressed. The other criteria are either

not applicable or carry little weight in this case.

RECOMVENDATI ON

Based upon the foregoing findings of fact and concl usi ons
of law, it is

RECOMVENDED t hat the District issue a final order approving
Envi ronnmental Resource Permt No. 43024788.002, subject to the
general and special conditions set forth in the proposed ERP

dated July 29, 2005.
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DONE AND ENTERED this 10th day of April, 2006, in

Tal | ahassee, Leon County, Flori da.

//KM/M«/

T. KENT WETHERELL,

Adm ni strative LaM/Judge

Di vision of Adm nistrative Hearings
The DeSoto Buil di ng

1230 Apal achee Par kway

Tal | ahassee, Florida 32399-3060
(850) 488-9675  SUNCOM 278- 9675
Fax Filing (850) 921-6847

wwwv. doah. state. fl.us

Filed with the Cerk of the
D vision of Adm nistrative Hearings
this 10th day of April, 2006.

ENDNOTES

'/ Most of the testimony given by Drs. Stewart and Rains at the
final hearing is in the formof a proffer because they were not
allowed to testify regarding facts and opinions that they did
not disclose during their depositions. See Transcript, at 11-12
(ruling on Westfield s Mtion to Strike Pleadings and
Wtnesses). Accord Gouveia v. Phillips, 823 So. 2d 215, 219-23
(Fla. 4th DCA 2002) (holding that trial court did not abuse its
di scretion by excluding an expert’s testinony at trial on an

i ssue that the expert had no opinion on at the tine of his
deposition).

2/  See Order dated January 20, 2006, at Y 5. The parties were
advi sed at the pre-hearing conference that the Bl anco-|
transcript is no longer in DOAH s possession because it was
transmtted to the District in Decenber 2004 along with the
Recommended Order in that case.

3/ This figure includes the 4.49 acre “access easenent”
described in Endnote 4 and a one acre “drai nage easenent” on the
sane property as the access easenent. See Construction Plans,
Sheet 3 (contained in Exhibit D 3).
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4 The southern boundary of the Westfield property is
approximately 1,000 feet north of State Road 54. The property
has access to State Road 54 by way of a 4.49 acre “access
easenent” across the undevel oped property between State Road 54
and the Westfield property. See Construction Plans, Sheet 3
(contained in Exhibit D 3).

5/ Blanco-1 Recomended Order, at | 132. See also id. at 19
142- 48.

®/  See Bl anco-1 Reconmended Order, at ff 22-24 (describing the
various historical inpacts on Wetland A3, including the existing
ditches on the Westfield property that channel surface water
runoff away fromthe wetl and).

'l See Blanco-1 Recommended Order, at T 89-91 (describing the
characteristics of the “shelf”).

8/ Blanco-1 Recommended Order, at Y 29- 34.

°/  This measure corresponds to a maxi num depth of approxi mately
12 feet.

10/ As explained in Blanco-1, ICPRs:

a type of hydrol ogi cal conmputer nodel that
takes into account surface water flows. It
does not take into account groundwater

fl ows, downward or | ateral seepage or the

| onering of the water table by well -field
punping. It nodels the surface water

hydrol ogy of a site as it m ght be affected,
for exanple, by detention basins and channel
pipes. It nodels pre-design of a site to be
devel oped and then post-design of a site
prior to actual devel opnent to provide

conparative analysis. It is also a
predictive tool. As with any predictive
tool, its accuracy can only be definitively

determ ned by observation and coll ection of
data after-the-fact, in this case, after
devel opnent.

Bl anco-1 Recommended Order, at 9 44.
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11/ See Bl anco-1 Recommended Order, at § 64 (“ICPR because it
does not account for effects on groundwater, is a flawed nodel
for determning the inpact on all water resources in the area.
It did not consider downward | eakage as a neans for water to
escape fromthe pond P11.”) (internal quotations and brackets
omtted).

12/ BOR Section 4.2 provides that “[o]ff-site discharge is
limted to ambunts that will not cause adverse off-site
inmpacts.” Of-site discharges are conmputed by using the
District’s 24-hour, 25-year rainfall maps, BOR § 4.2.b., and
must not exceed historic discharge, which is “the peak rate at
whi ch runoff | eaves a parcel of land by gravity under existing
site conditions.” BOR § 4.2.a.1.

13/ Blanco-1 Recommended Order, at 9 41.

4/ For exanple, there are references in M. Sullivan's report
to changes in the evaporation rate in the post-devel opnent
condition. See Exhibit R12, at 9. However, M. Sullivan did
not el aborate on this issue in his testinony at the final

heari ng.

15/ Blanco-1 Recommended Order, at T 116-21.
6/ Blanco-1 Recommended Order, at  125.
17/

See Transcript, at 131-38, 340-43.

18/ Al statutory references in this Recormended Order are to
t he 2005 version of the Florida Statutes.

19/ See Bl anco-1 Reconmended Order, at § 145 (citing
§ 373.414(1)(a)l., 2., 5 and 7., Fla. Stat.).

COPI ES FURNI SHED,

David L. Moore, Executive Director
Sout hwest Fl ori da Water
Managenent District
2379 Broad Street
Brooksville, Florida 34604-6899
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Marcy |. LaHart, Esquire
Marcy |. LaHart, P.A.
711 Tal | adega Street

West Pal m Beach, Florida

Jack R. Pepper, Esquire
Ni cki Spirtos, Esquire
Sout hwest Fl orida Water

Managenent District
2379 Broad Street

33405- 1443

Brooksville, Florida 34604-6899

Davi d Snol ker, Esquire

Bri ckl enyer, Snol ker & Bol ves, P.A
500 East Kennedy Boul evard, Suite 200

Tanmpa, Florida 33602-4936

NOTI CE OF RIGHT TO SUBM T EXCEPTI ONS

Al parties have the right to submt witten exceptions within
15 days fromthe date of this Recomrended Order. Any exceptions
to this Recommended Order should be filed with the agency that

will issue the Final Oder

in this case.
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